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Q.       Please state your name.  
 
A.       John M. Steel.   
 
Q.       Are you the same John M. Steel who filed direct testimony on March 31, 

2004, in this proceeding?  
 
A.       Yes.  
 
Q.       Have you read the pre-filed direct testimony filed in this matter by the OIC 

Staff, the OIC Staff’s consultants, and the intervenors? 
 
A.       Yes.  In particular, I have focused upon the pre-filed direct testimony of witnesses 

whose testimony is referenced and addressed in this responsive testimony.  

Q. Have you reviewed the pre-filed direct testimony of Mr. Cantilo?  And, if so, 
what is your response to it? 

 
A. Yes, I did.  Mr. Cantilo’s pre-filed direct testimony adopted and attached the 

reports that he had previous ly filed in this matter, in addition to making several 

corrections to those reports.  Despite the corrections, Mr. Cantilo does not appear to have 

changed his views materially.  So my response to his testimony is largely the same as my 

response to his reports.  My response to those reports is set forth in my pre-filed direct 

testimony and in my previous reports.  I hereby incorporate my reports and previous pre-

filed testimony by reference. 

Q. Did you review the transcript of the deposition of Mr. Cantilo taken on 
March 10 and March 22, 2004? 

 
A. Yes, I did. 

Q. In your pre-filed direct testimony, you stated that Premera’s status as a not-
for-profit corporation does not automatically render it a charitable 
corporation or cause its assets to be impressed with a charitable trust under 
Washington law.  Did any of the statements made by Mr. Cantilo in his 
deposition testimony change your views? 
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A. No, his testimony has tended to reinforce my views.  Mr. Cantilo testified that he 

was not aware of any statutory obligation upon conversion to dedicate assets to the public 

benefit in Washington (Cantilo Deposition 3/10/04, pp. 11-12).1  He admitted that he was 

not prepared to express an opinion as to whether Washington law would impose a 

charitable trust upon Premera’s assets (id., p. 13) and that his law firm had simply 

assumed for purposes of this transaction that Premera was a charitable organization (id., 

p. 14).  He also noted that he did not believe that a nonprofit corporation is automatically 

a charitable corporation under Washington law (id., pp. 17-19).  Finally, he opined that 

under the common law, a gift must be charitable in nature or the cy pres doctrine is 

inapplicable (id., p. 19). 

Q. Did Mr. Cantilo discuss his use of the term “charitable purpose” with respect 
to Premera?  Does this change your view concerning Premera’s charitable 
status? 

 
A. Mr. Cantilo testified that Premera’s “charitable purpose” was to provide coverage 

on a nonprofit basis (id., p. 43).  He also stated that he had not reviewed Premera’s 

Articles of Incorporation to compare the purposes set forth there with the Washington 

Legislature’s definition of charitable purpose (id., p. 50).  In my pre-filed direct 

testimony, I stated that I believe that Premera is essentially a commercial enterprise that 

would be difficult to classify as a charitable organization under Washington legal 

principles outlined in my testimony, and that Premera is not and never has been eligible 

to be a public benefit corporation.  My views have not changed as a result of Mr. 

Cantilo’s testimony. 

                                                                 
1 A copy of the pages from the Cantilo deposition to which I refer are attached hereto as Exhibit A.  
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Q. Did Mr. Cantilo state any views in his deposition on whether a board of 
directors is under any legal constraints in distributing a nonprofit 
corporation’s assets upon dissolution if the nonprofit corporation is not a 
charitable corporation?  

 
A. Yes.  He testified that he knew of no such constraints, assuming no such 

constraint arose either from the articles and bylaws or from the way in which the assets 

were conveyed to the corporation (id., pp. 56-58).  I previously discussed in detail in my 

reports the fiduciary duties of the directors in connection with the Proposed Conversion 

and concluded that Premera’s Board of Directors has met its fiduciary duties with respect 

to the Proposed Conversion. 

Q. Did Mr. Cantilo state an affirmative opinion as to Premera’s obligations, 
based upon either charitable trust or public ownership principles? 

 
A. No.  Mr. Cantilo stated that his firm had not been asked to analyze or express a 

view on the applicability of the charitable trust or public ownership issues (id., p. 63).  

Mr. Cantilo testified that he had been instructed by counsel for the OIC Staff to 

assume that the assets of Premera were deemed to be charitable (id., p. 57).  As I stated in 

my Supplemental Report, this “assumption” as to the existence of charitable trust 

restrictions is surprisingly cavalier, since a fundamental threshold issue is involved.   

Mr. Cantilo testified that he considered and discussed privately the consequences 

of making a different assumption about Premera’s legal obligations.2  He understood, he 

said, “that some concerns articulated in our reports about the proposed structure of the 

transaction would have a lot less merit or no merit at all if there were not a requirement 

for the conveyance of a specific consideration of value by Premera to the foundations as 

part of the conversion.”  (Cantilo Deposition 3/22/04, p. 287.)  Among other things, he 

                                                                 
2 Email and other documents reflect doubts by Mr. Cantilo and his colleagues about the factual premises for 
his assumption.  See Cantilo Deposition 3/22/04, pp. 294-98, 300-02. 
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said, “criticisms of the impact of stock restrictions in reducing the value of the assets 

transferred would on that ground be inapplicable.”  (Id., p. 288.) 

Q. Scott Benbow asserts in his pre -filed direct testimony that Premera’s assets 
are not and never were owned by Premera.  Mr. Benbow then asserts that, if 
the assets are owned by anyone, it is the people of Washington and Alaska.3  
Do you agree? 

 
A. Absolutely not.  Premera, as a corporation, owns its assets.  Mr. Benbow cites no 

authority, nor can he, for his general proposition that Premera does not own its assets.  As 

I stated in my direct testimony, Premera is essentially a commercial enterprise, deriving 

its assets from premium payments and income from investments.  It is not, and never has 

been, eligible to be a public benefit corporation under Washington law.   

Q. Mr. Benbow also asserts that Premera “has an obligation to set aside” its 
assets for charitable purposes.4  How do you respond? 

 
A. Mr. Benbow cites no authority for this assertion, and I am aware of none.  It 

appears that he is simply making an assumption, much like Mr. Cantilo, for which he 

lacks evidence.  Such an assumption cannot qualify as a legal finding or conclusion.  As 

Mr. Cantilo has admitted:  “Our assumption has no force of law.”  (Cantilo Deposition 

3/22/04, p. 288.) 

Q. Steven Larsen states in his pre -filed direct testimony that your Supplemental 
Report appears to question whether Premera has an obligation to transfer 
the fair value of Premera to the Washington and Alaska Foundations.5  Mr. 
Larsen goes on to say that acceptance of this view would impair the 
Commissioner’s ability to determine that the proposed conversion is in the 
public interest.  Please comment on Mr. Larsen’s assertions. 

 
A. I stated in my Supplemental Report that since there has been no showing that 

Premera is a charitable organization or that its assets are subject to a charitable trust, the 

                                                                 
3 Pre -filed Direct Testimony of Scott Benbow at 4. 
4 Id. at 5. 
5 Pre -filed Direct Testimony of Steven Larsen at 3.  
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transfer of assets to the Washington and Alaska Foundations in the Proposed Conversion 

will be a purely voluntary act of Premera, not required by the Holding Company Act or 

Washington corporate or trust law.  As a voluntary donor, Premera is entitled under 

Washington law to impose whatever requirements it desires as to the use of the donated 

assets.   

Mr. Larsen’s comment ignores a key point made in my Supplemental Report—

namely, that after the Proposed Conversion there will be an “unlocking” of enormous 

value that will become available to the Washington and Alaska Foundations.  In this 

respect, the Proposed Conversion certainly is in the public interest. 

Q. Robert A. Crittenden states that the members of his organization, the 
Washington Academy of Family Physicians, are “beneficiaries of the 
nonprofit assets held by Premera.”6  Please comment on Dr. Crittenden’s 
assertion. 

 
A. I have concluded that the proposed asset transfers are in compliance with 

PREMERA’s Articles of Incorporation regarding dissolution and in compliance with 

Washington law regarding dissolution.  I see no legal basis for the assertion that 

physicians are “beneficiaries” of Premera’s assets.   

Q. Does that conclude your testimony? 

A. Yes.  

                                                                 
6 Pre -filed Direct Testimony of Robert A. Crittenden at 4.  
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VERIFICATION 
                                                                                                                                                                                                                                                                          

 I, JOHN M. STEEL, declare under penalty of perjury of the laws of the State of 

Washington that the foregoing answers are true and correct. 

Dated this ____ day of April, 2004, at Seattle, Washington. 

 

                                                                                     /s/      

  JOHN M. STEEL 

 

 


























































